06-13-19 DRAFT

INDEMNIFICATION AND COOPERATION AGREEMENT
REGARDING THE FLYING CLOUD AIRPORT
JOINT AIRPORT ZONING BOARD AND THE
FLYING CLOUD AIRPORT ZONING ORDINANCE

This Agreement is made this day of , 2019, by and between the

Metropolitan Airports Commission (“MAC”), the Cities of Eden Prairie, Chanhassen, and

Shakopee (collectively “the Cities”) and Brad Aho, an individual (“Mr. Aho™).

RECITALS

A. The parties to this Agreement are all of the members of the Flying Cloud
Airport Joint Airport Zoning Board (“the JAZB”) formed pursuant to the authority of Minn.
Stat. § 360.063. Mr. Aho was appointed by the other members as Chair of the Board
pursuant to the authority of Minn. Stat. § 360.063, subd. 3(b).

B. The JAZB adopted the Flying Cloud Airport Zoning Ordinance (“the
Ordinance”) on April 10, 2019. The Ordinance became effective on May 1, 2019.

C. MAC desires that an employee of each City act as the Zoning Administrator to
administer and enforce the Ordinance within its respective boundaries. Under the provisions
of the Ordinance, an employee of each of the Cities is designated as the Zoning
Administrator who is responsible for administering and enforcing the Ordinance for lands
located within each respective City.

D. MAC also desires that each of the Cities take appropriate action with respect
to its respective comprehensive plan and zoning code to ensure awareness of and compliance

with the Ordinance.



E. The Cities are willing to take appropriate action with respect to their respective
comprehensive plans and zoning codes and to administer and enforce the Ordinance within
their respective boundaries. The Cities desire, however, to be protected against possible
legal liability that may arise from their doing so.

F. The City of Eden Prairie to ensure awareness of and compliance with the
Ordinance has taken the following action with respect to its comprehensive plan and zoning
code: (i) incorporated and will maintain reference to the Ordinance in its 2040
Comprehensive Plan; (ii) provided and will maintain a link to the Ordinance on the City’s
official website; (iii) adopted Standard Operating Procedures regarding enforcement of the
Ordinance, attached hereto as Exhibit A; and (iv) designated the City Planner, or his or her
designee, as the Zoning Administrator of the Ordinance. MAC concurs the actions taken by
the City, if maintained, are satisfactory under this Agreement to ensure awareness of and
compliance with the Ordinance.

G. Mr. Aho desires to be protected against possible legal liability that may arise
from serving as Chair of the Board, from actions taken by the Board, from actions taken by
the Cities with respect to their respective comprehensive plans and zoning codes as described

herein, and from actions taken by the Cities to administer the Ordinance.

AGREEMENT
In consideration of the mutual promises and consideration set forth herein and other
good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties, intending to be legally bound, agree as follows:
1. Effectiveness: Upon approval by the MAC Commission and execution by all

parties, this Agreement shall become effective immediately.
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2. Indemnification Of Cities: In consideration of a City’s (i) action with respect
to its comprehensive plan and zoning code to ensure awareness of and compliance with the
Ordinance, and (ii) designation of one of its employees to act as the Zoning Administrator to
administer and enforce the Ordinance within the City’s boundaries, MAC agrees that, subject
to the other provisions of this Agreement, it will indemnify and hold harmless:

a. the City;

b. any person who serves or has served as the City’s representative at meetings of
the JAZB; and

C. any officer, employee or agent of the City, other than an attorney employed or
retained by the City, who may hereafter be responsible for or participate in administering or
enforcing the Ordinance within the City’s boundaries, (collectively, “Indemnified Parties”
and individually “an Indemnified Party”) from and against any and all losses, liabilities,
obligations, costs, expenses, judgments, settlements or other damages (including reasonable
attorneys’ fees and expenses and reasonable costs of investigating or defending any claim,
action, suit or proceeding or of avoiding the same or the imposition of any judgment or
settlement) suffered by the Indemnified Party for third party claims resulting from or arising
out of any act of that Indemnified Party in connection with the consideration and adoption of
the Ordinance by the JAZB, the action with respect to its comprehensive plan and zoning
code to ensure awareness of and compliance with the Ordinance, and administration or
enforcement of the Ordinance by the City.

3. Indemnification Of Mr. Aho: In consideration of Mr. Aho’s service as the
Chair of the JAZB, MAC agrees that, subject to the other provisions of this Agreement, it

will indemnify and hold harmless Mr. Aho from and against any and all losses, liabilities,
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obligations, costs, expenses, judgments, settlements or other damages (including reasonable
attorneys’ fees and expenses and reasonable costs of investigating or defending any claim,
action, suit or proceeding or of avoiding the same or the imposition of any judgment or
settlement) suffered by Mr. Aho for third party claims resulting from or arising out of any act
of Mr. Aho as Chair of the JAZB in connection with the consideration and adoption of the
Ordinance by the JAZB, or out of the acts of the Cities with respect to their comprehensive
plan and zoning code to ensure awareness of and compliance with the Ordinance, or out of
the acts of the Cities to administer or enforce the Ordinance. Therefore, for the purposes of
this Agreement, Mr. Aho shall also be an Indemnified Party.
4. Limitations And Exclusions: MAC will not indemnify an Indemnified Party
with respect to liabilities or costs resulting from or arising out of:
a.  a failure by the Indemnified Party or an official, employee or agent of the
Indemnified Party to follow the procedures established by the Ordinance, by the
comprehensive plan or zoning code of the respective City or by applicable state law in
performing any act as to which indemnification would otherwise be available under
this Agreement;
b. the malfeasance in office, willful neglect of duty, or bad faith of an
Indemnified Party or an official, employee or agent of that Party in performing any of
the acts as to which indemnification would otherwise be available under this
Agreement;
c. actions involving self-dealing or conflict of interest by the Indemnified

Party or an official, employee or agent of that Party; or
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d. actions of any individual (whether or not that individual is an
Indemnified Party) not performed in an official capacity as a representative of the
City of which the individual is an official, employee or agent and in direct
performance of the individual’s duties.

5. Notice Of Claim: If an Indemnified Party receives notice of a claim or of the
commencement of an action or proceeding with respect to which the Party believes MAC is
required by this Agreement to provide indemnification (“Claim”), the Party must give
written notice thereof to MAC within 21 calendar days if the Claim is not asserted in a
formal complaint in a legal proceeding, or within 10 calendar days if the Claim is asserted in
such a formal complaint (“Notice of Claim”). The failure to give Notice of Claim within the
time specified in this section shall relieve MAC of its obligations under this Agreement if in
MAC’s reasonable judgment the failure is materially prejudicial to MAC’s ability to
negotiate, settle or defend the Claim.

6. Assumption Or Rejection Of Defense: Within 10 days after receiving a
Notice of Claim in accordance with section 5 of this Agreement, MAC must notify the
Indemnified Party providing the Notice of Claim either:

a. that MAC will assume complete control of the negotiation, settlement
and defense of the Claim and will be responsible for the entire amount of any costs
incurred in negotiating, settling and defending the Claim, including any amount
required to be paid in settlement of the Claim or in satisfaction of a final judgment,
after the conclusion of any appeals, in a lawsuit based on the Claim. MAC must also
notify the Indemnified Party of the name and address of the counsel whom it has

assigned or retained to perform MAC’s duties under this section. Thereafter, except
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with the consent of the Indemnified Party, MAC may not enter into any settlement of

the Claim that does not include, as an unconditional term of such settlement, receipt

from the claimant of an unconditional release to the Indemnified Party from all
liability with respect to such Claim; or

b.  that the Claim is not a claim for which indemnification is required under
this Agreement and that MAC therefore declines to provide indemnification. In such
a case, the Indemnified Party may itself control the negotiation, settlement and
defense of the Claim at its own expense and may select counsel of its own choice for
that purpose, and MAC must cooperate with the Indemnified Party in the respects
described in sections 7.a, 7.b and 7.c of this Agreement as if MAC were an
Indemnified Party.

7. Cooperation Of The Indemnified Party: As a condition of MAC’s
obligation to indemnify and hold harmless, an Indemnified Party and any City with which an
individual Indemnified Party is associated:

a. must make available to MAC and its counsel all of its books, records and
documents that MAC or its counsel determines to be necessary for the defense of any
Claim for which indemnification is sought;

b.  must cooperate fully with MAC to secure any information or testimony
that MAC or its counsel determines to be relevant or material to the Claim;

c.  must execute all necessary pleadings or other documents in any litigation
arising out of, or with respect to, any Claim when requested to do so by MAC or its
counsel; provided however, that an Indemnified Party may have counsel of its own

choice review any such pleadings or documents, provided that MAC will not be liable
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for any expenses relating to an Indemnified Party’s consulting such separate counsel;
and

d.  must not settle or compromise any Claim for which MAC has undertaken
the Indemnified Party’s defense without the prior written consent of MAC.

8. Termination Of Indemnification Obligation: MAC’s obligation to provide
indemnification pursuant to section 2 of this Agreement will terminate:

a. as to a City and any Indemnified Party associated with that City, if the
City, having taken action with respect to its comprehensive plan and zoning code to
ensure awareness of and compliance with the Ordinance as required by section 2 of
this Agreement as a condition of its becoming eligible for indemnification, thereafter
takes action with respect to its comprehensive plan or zoning code so as to materially
impede awareness of and compliance with the Ordinance;

b. as to a City and any Indemnified Party associated with that City, if the
City fails to designate one of its employees to act as the Zoning Administrator or fails
to administer or enforce the Ordinance within the City’s boundaries;

c. as to any Indemnified Party, if the Indemnified Party or a City with
which an individual Indemnified Party is associated fails to perform any of its
obligations under section 7 of this Agreement and does not correct such failure within
30 days after being given notice by MAC that MAC will cease to provide
indemnification if the failure is not corrected;

d. as to any Indemnified Party, if the Indemnified Party or a City with

which an individual Indemnified Party is associated fails to perform its obligations
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under section 5 of this Agreement and if such failure is materially prejudicial to
MAC’s ability to negotiate, settle or defend the Claim; or
e. asto any Indemnified Party, if, after MAC has assumed responsibility for

a Claim under section 6.a of this Agreement, MAC or a court or other adjudicating
City subsequently determines that the Claim is of a type described in section 4 of this
Agreement, as to which no indemnification is required, in which case MAC must
promptly notify the Indemnified Party that it will no longer provide indemnification.
MAC agrees to notify an Indemnified Party promptly if MAC determines that one of
the Limitations or Exclusions in section 4 may apply. In the case of a termination
pursuant to section 8.d of this Agreement, MAC shall be entitled to reimbursement of
its costs incurred pursuant to section 6.a of this Agreement, and upon receipt of an
itemized bill for those costs from MAC, the Indemnified Party shall promptly
reimburse MAC for the billed costs.

9. Separate Representation Of Indemnified Party: If an Indemnified Party
reasonably determines that there may be a conflict between the positions of MAC and the
Indemnified Party in connection with the defense of a Claim, or that there may be legal
defenses available to the Indemnified Party different from or in addition to those being
asserted on its behalf by MAC, counsel for the Indemnified Party may conduct, at the
Indemnified Party’s own expense and at no expense to MAC, a defense to the extent that the
Indemnified Party’s counsel believes necessary to protect the Indemnified Party’s interests.
In any event, the Indemnified Party shall be responsible for all fees and expenses of its
separate counsel arising from or related to the defense of a Claim for which MAC has

assumed responsibility under section 6.a of this Agreement.
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10.  Resolution Of Disputes Between Parties: If a dispute arises between MAC
and an Indemnified Party concerning either party’s compliance with or obligations under this
Agreement and the parties are unable to resolve the dispute by negotiation or other procedure
(including mediation or arbitration) on which the parties may agree at the time, any lawsuit

arising from the dispute must be filed in the Minnesota District Court for the Fourth Judicial

District (Hennepin County).

11.  Notice: Any notice, direction, or instrument to be delivered hereunder shall be

in writing and shall be delivered to the following:

To MAC:

To City of Chanhassen:

To City of Eden Prairie:

To City of Shakopee:

To Brad Aho

Such notice shall be either (1) personally delivered (including delivery by Federal Express or
other overnight courier service) to the addresses set forth above, in which case it shall be
deemed delivered on the date of delivery to said offices, or (ii) sent by certified U.S. Malil,

return receipt requested, in which case it shall be deemed delivered on the date shown on the

Metropolitan Airports Commission

Attn:  Evan Wilson, Esq.
6040 28™ Avenue South

Minneapolis, MN 55450-2779

City of Chanhassen
Attn: City Manager
7700 Market Boulevard
Chanhassen, MN 55317

City of Eden Prairie
Attn: City Manager
8080 Mitchell Road
Eden Prairie, MN 55344

City of Shakopee

Attn: City Administrator
485 Gorman Street
Shakopee, MN 55379

Brad Aho
[Insert Address]
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receipt unless delivery is refused or delayed by the addressee, in which event it shall be
deemed delivered on the 3™ business day following deposit in the U.S. Mail.

Parties may change to whom notice shall be given by giving notice in accordance
with this section, provided that no party may require notice to be sent to more than two
addresses.

Any individual who claims entitlement to indemnification under this Agreement must
include with the Notice of Claim required by section 6 of this Agreement the address to
which any notice, direction or instrument under this paragraph should be delivered to that
individual.

12.  Captions: The section headings in this Agreement are for convenience of
reference only and shall not define, limit or prescribe the scope or intent of any provision of
this Agreement.

13.  Construction: The rule of strict construction shall not apply to this
Agreement. The Agreement shall not be interpreted in favor of or against either MAC or any
Indemnified Party merely because of their respective efforts in preparing it.

14.  Governing Law: This Agreement shall be governed by the laws of the State
of Minnesota.

15. Complete Agreement; Amendment: This Agreement sets forth the complete
agreement of the parties with respect to its subject matter. It may be amended, modified or
waived as between MAC and any Indemnified Party only by a writing signed by both of
them.

16.  Signatures: This Agreement may be executed in any number of counterparts,

each of which when so executed shall be deemed to be an original, and such counterparts
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together shall constitute and be one and the same instrument. Each signatory below
represents and warrants that he or she is expressly authorized to enter into this Agreement on
behalf of the Party for which that person is signing.

17.  Recitals: The Recitals set forth on Page 1 hereof in paragraphs A-G are

incorporated herein and are part of this Agreement.
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INDEMNIFICATION AND COOPERATION AGREEMENT
REGARDING THE FLYING CLOUD AIRPORT
JOINT AIRPORT ZONING BOARD AND THE

FLYING CLOUD
AIRPORT ZONING ORDINANCE

SIGNATURE PAGE

IN WITNESS WHEREQF, the undersigned have caused this Indemnification and

Cooperation Agreement to be executed for the City of Eden Prairie.

Dated: By:

Ronald A. Case

Title: Mayor

By:

Rick Getschow

Title: City Manager

IN WITNESS WHEREQF, the undersigned have caused this Indemnification and

Cooperation Agreement to be executed for the City of Shakopee.

Dated: By:

William P. Mars

Title: Mayor

Witness:

Title:
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INDEMNIFICATION AND COOPERATION AGREEMENT
REGARDING THE FLYING CLOUD AIRPORT
JOINT AIRPORT ZONING BOARD AND THE

FLYING CLOUD
AIRPORT ZONING ORDINANCE

SIGNATURE PAGE

IN WITNESS WHEREQF, the undersigned have caused this Indemnification and

Cooperation Agreement to be executed for the City of Chanhassen.

Dated: By:

Title:

Witness:

Title:

IN WITNESS WHEREQF, the undersigned have caused this Indemnification and

Cooperation Agreement to be executed for the Metropolitan Airports Commission.

Dated: By:

Title:

Witness:

Title:
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INDEMNIFICATION AND COOPERATION AGREEMENT
REGARDING THE FLYING CLOUD AIRPORT
JOINT AIRPORT ZONING BOARD AND THE

FLYING CLOUD
AIRPORT ZONING ORDINANCE

SIGNATURE PAGE

IN WITNESS WHEREQF, the undersigned have caused this Indemnification and

Cooperation Agreement to be executed for Brad Aho.

Dated: By:

Title:

Witness:

Title:
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EXHIBIT A
CITY OF EDEN PRAIRIE STANDARD OPERATING PROCEDURES FOR
ORDINANCE

[ATTACH]
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